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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicants' submission filed on 9 December 2010 has been entered. 

2. Claims 39-43 have been added. Claims 1-3, 6-12, 14-21, 23-25, 27-28, 30-32, 37 and 
39-43 are pending. 

3. The previous 1 12 2 nd Paragraph rejections have been withdrawn in light of applicants' 
amendments made 10 November 2010. 

4. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 
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4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

6. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

7. Claims 1-3, 6-12, 16-21, 23-25, 27-28, 30 and 39-42 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Perry et al. ("Effect of Exopolysaccharide-Producing Cultures on 
Moisture Retention in Low Fat Mozzarella Cheese"). 

Regarding claims 1-3, Perry et al. disclose a starter culture composition for making low- 
fat cheese comprising Streptococcus thermophilus MR-1C and Lactobacillus delbrueckii MR-1R 
(Abstract, p.800/Materials and Methods/Milk and Cultures). 

Given Perry et al. disclose lactic acid bacterium, Streptococcus thermophilus MR-1C and 
Lactobacillus delbrueckii MR-1R that are capable of producing an exopolysaccharide (EPS) 
(Abstract, p.799/Introduction/paragraph 3), it is clear that they intrinsically are capable of 
producing an enzyme that is capable of producing EPS and fermenting lactic acid. Further, 
given Perry et al. disclose Streptococcus thermophilus, since Streptococcus thermophilus strains 
are known to produce EPS (Abstract, p.799/Introduction/paragraph 3), it follows that the 
Streptococcus thermophilus MR-1C disclosed by Perry et al. and Streptococcus thermophilus 
V3 could be used interchangeably. 
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Regarding the method limitations recited in claims 6-8, it is noted that even though a 
product-by-process is defined by the process steps by which the product is made, determination 
of patentability is based on the product itself. In re Thorpe, 777 F.2d 695, 227 USPQ 964 (Fed. 
Cir. 1985). As the court stated in Thorpe, 777 F.2d at 697, 227 USPQ at 966 (The patentability 
of a product does not depend on its method of production. In re Pilkington, 41 1 F.2d 1345, 
1348, 162 USPQ 145, 147 (CCPA 1969). If the product in a product-by-process claim is the 
same as or obvious from a product of the prior art, the claim is unpatentable even though the 
prior product was made by a different process.). In this case, claim 1 requires a composition 
comprising an EPS fermentation culture which contains a viable lactic acid microorganism 
capable of producing EPS. In this case, Perry et al. disclose a composition identical to that 
presently claimed. 

Regarding claims 9 and 12, Perry et al. disclose all of the claim limitations as set forth 
above. Given Perry et al. disclose a composition identical to that presently claimed wherein the 
lactic acid bacterium is capable of producing EPS, since claim 1 does not require EPS as part of 
the composition, the limitations of claims 9 and 12 have been met. 

Regarding claim 10, Perry et al. disclose all of the claim limitations as set forth above. 
While Perry et al. disclose Streptococcus thermophilus TA061, the reference does not explicitly 
disclose the V3 strain. However, given Perry et al. disclose the TA061 strain produces EPS, it 
would have been obvious to one of ordinary skill in the art to have used any strain of 
Streptococcus thermophilus known to produce EPS, including the V3 strain, and arrive at the 
present invention. 



Application/Control Number: 10/588,320 Page 5 

Art Unit: 1781 

Regarding claim 11, Perry et al. disclose all of the claim limitations as set forth above. 
Perry et al. also disclose an adjunct culture comprising EPS producing Lactococcus lactis ssp. 
Cremoris . While Perry disclose Lactococcus lactis ssp. Cremoris, the reference does not 
explicitly disclose the 322 strain. However, given Perry et al. disclose Lactococcus lactis ssp. 
Cremoris produces EPS, it would be obvious to one of ordinary skill in the art to have used any 
strain of Lactococcus lactis ssp. Cremoris known to produce EPS, including the 322 strain, and 
arrive at the present invention. 

Regarding claim 16, Perry et al. disclose a method of forming a low-fat Mozzarella 
cheese comprising adding the composition of claim 1 to milk and forming a cheese curd 
(p.800/Manufacturing Procedure). Perry et al. also disclose a ripened cheese product with about 
60% moisture (p.800/Table 1/Starter 4). 

Given Perry et al. disclose lactic acid bacterium, Streptococcus thermophilus MR-1C and 
Lactobacillus delbrueckii MR-1R that are capable of producing an exopolysaccharide (EPS) it is 
clear that the bacterium, i.e. starter culture, would intrinsically produce an enzyme that produces 
EPS. 

Regarding claims 17-18, Perry et al. disclose all of the claim limitations as set forth 
above. Further, Perry et al. disclose low-fat Mozzarella cheese prepared using the composition 
of claim 1 (Abstract, p. 800-80 1/Manufacturing Procedure & Cheese Analysis). 

Regarding claims 19, Perry et al. disclose all of the claim limitations as set forth above 
and that the EPS cultures are useful to increase moisture retention in low fat Mozzarella cheese 
(p . 804/Conclusions) . 
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Regarding claim 20, Perry et al. disclose all of the claim limitations as set forth above. 
Perry et al. also disclose that the EPS starter culture significantly increases cheese moisture 
retention, i.e. retards whey release during curd processing (p.801/Cheese Composition). 

Regarding claims 21 and 23, Perry et al. disclose all of the claim limitations as set forth 
above. Given Perry et al. disclose a process and starter culture identical to that presently 
claimed, it is clear that the recited process attributes and improved sensory, nutrition, and/or 
physical properties would intrinsically be displayed. 

Regarding claims 24-25. Perry et al. disclose all of the claim limitations as set forth 
above. Given Perry et al. disclose a process for making cheese identical to that presently 
claimed, it is clear that that the resulting cheese product would intrinsically display the recited 
moisture level and moisture loss. 

Regarding claim 27, Perry et al. disclose a method of forming a low-fat Mozzarella 
cheese comprising adding the composition of claim 1 to milk and forming a cheese curd 
(p.800/Manufacturing Procedure). Perry et al. also disclose a ripened cheese product with about 
60% moisture (p.800/Table 1/Starter 4). Given Perry et al. disclose a method for forming low-fat 
Mozzarella cheese using a composition identical to that presently claimed, it is clear that the 
cheese curd would intrinsically contain about 50% moisture and lose less that 5% moisture as a 
result of ripening. 

Regarding claim 28, Perry et al. disclose all of the claim limitations as set forth above and 
a low-fat cheese product (Abstract, p.801/Manufacturing Procedure). 

Regarding claims 30, Perry et al. disclose all of the claim limitations as set forth above. 
Perry et al. also disclose a process for in situ production of EPS comprising providing a starter 
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culture composition according to claim 1, inoculating vats of milk with the starter culture 
composition and ripening (i.e. permitting the growth of the microorganisms). Given Perry et al. 
disclose EPS forming microorganisms identical to those of the present invention, it is clear that 
the microorganisms would intrinsically produce EPS. 

Regarding claims 39-43, Perry et al. disclose all of the claim limitations as set forth 
above and that the low-fat Mozzarella cheese has 6.0 to 6. .4% fat (p.801/Cheese Composition). 

8. Claims 14 and 32 are rejected under 35 U.S.C. 103(a) as being unpatentable over Perry et 
al. ("Effect of Exopolysaccharide-Producing Cultures on Moisture Retention in Low Fat 
Mozzarella Cheese") and further in view of Degeest et al. ("Exopolysaccharide (EPS) 
biosynthesis by Lactobacillus sakei 0-1: production kinetics, enzyme activities and EPS yields"). 

Regarding claims 14 and 32, Perry et al. disclose all of the claim limitations as set forth 
above. While Perry disclose EPS producing lactic acid bacterium, Streptococcus thermophilus 
and Lactobacillus delbrueckii, the reference does not explicitly disclose a culture selected from 
the recited group. 

Degeest et al. teach that Lactobacillus sakei strains are known producers of EPS in food 
systems (p. 470-47 1/Abstract, Introduction). 

Perry et al. and Degeest et al. are combinable because they are concerned with the same 
field of endeavor, namely, EPS producing lactic acid bacterium. Given Degeest et al. teach that 
Lactobacillus sakei strains are known producers of EPS, it would have been obvious to one of 
ordinary skill in the art at the time of the invention to have used any EPS producing lactic acid 
bacterium, including Lactobacillus sakei, and arrive at the present invention. 
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Regarding strain, while Degeest et al. teach Lactobacillus sakei 0-1, the reference does 
not explicitly disclose the 570 strain. However, given Degeest et al. teach the 0-1 strain 
produces EPS, it would have been obvious to one of ordinary skill in the art to have used any 
strain of Lactobacillus sakei known to produce EPS, including the 570 strain, and arrive at the 
present invention. 

9. Claim 15 and 31 are rejected under 35 U.S.C. 103(a) as being unpatentable over Perry et 
al. ("Effect of Exopolysaccharide-Producing Cultures on Moisture Retention in Low Fat 
Mozzarella Cheese") and further in view of Tallgren et al. ("Exopolysaccharide-Producing 
Bacteria from Sugar Beets"). 

Regarding claims 15 and 31, Perry et al. disclose all of the claim limitations as set forth 
above. While Perry disclose EPS producing lactic acid bacterium, Streptococcus thermophilus 
and Lactobacillus delbrueckii, the reference does not explicitly disclose Leuconostoc 
mesenteroides or a bacterium that produces a homo-EPS. 

Tallgren et al. teach that Leuconostoc mesenteroides strains are known producers of EPS 
(p. 862/Abstract, Introduction). Given Tallgren et al. teach Leuconostoc mesenteroides, it is 
clear that the bacterium would intrinsically produce a homo-EPS. 

Perry et al. and Tallgren et al. are combinable because they are concerned with the same 
field of endeavor, namely, EPS producing lactic acid bacterium. Given Tallgren et al. teach that 
Leuconostoc mesenteroides strains are known producers of EPS, it would have been obvious to 
one of ordinary skill in the art at the time of the invention to have used any EPS producing lactic 
acid bacterium, including Leuconostoc mesenteroides, and arrive at the present invention. 
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Regarding strain, while Tallgren et al. teach two different Leuconostoc mesenteroides 
strains, the reference does not explicitly disclose the 808. However, given Tallgren et al. teach 
the strains produce EPS, it would have been obvious to one of ordinary skill in the art to have 
used any strain of Leuconostoc mesenteroides known to produce EPS, including the 808 strain, 
and arrive at the present invention. 

10. Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Degeest et al. 
("Exopolysaccharide (EPS) biosynthesis by Lactobacillus sakei 0-1: production kinetics, enzyme 
activities and EPS yields"). 

Regarding claim 37, Degeest et al. disclose a culture of Lactobacillus sakei 0-1 (p. 
471/Materials and Methods). Given Degeest et al. disclose a Lactobacillus sakei culture, since 
Lactobacillus sakei strains are known to produce EPS (p. 470-47 1/Abstract, Introduction), it 
follows that the Lactobacillus sakei 0-1 and Lactobacillus sakei DSM 15889 are interchangeable. 

Response to Arguments 

11. Applicants' arguments filed 10 November 2010 have been fully considered but they are 
not persuasive. 

Applicants submit that "[njowhere in Perry is the Streptococcus thermophilus strain V3 
taught or suggested." Applicants find that Perry does not teach or suggest the specific strains 
described in claim 1. Applicants argue that "Perry does not teach or suggest a composition 
suitable for forming a low fat cheese, the composition including a starter culture and an 
exopolysaccharide (EPS) fermentation culture wherein the EPS culture contains a viable lactic 
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acid microorganism selected from the group that includes Streptococcus thermophilus V3, 
Lactococcus lactis ssp cremoris 322, Lactobacillus sakei 570 and Leuconostoc mesenteroides 
808, wherein the lactic acid microorganism is capable of producing an enzyme, and wherein the 
enzyme is capable of producing an EPS. 

In this case, Perry et al. teach a starter culture composition for making a low-fat cheese 
comprising lactic acid bacterium that are capable of producing an exopolysaccharide (EPS) 
(Abstract, p. 799/Introduction/paragraph 3). Given Perry et al. disclose Streptococcus 
thermophilus, since Streptococcus thermophilus strains are known to produce EPS, absent 
evidence to the contrary, it necessarily follows that the Streptococcus thermophilus MR-1C 
strain disclosed by Perry et al. and Streptococcus thermophilus V3 could be used 
interchangeably. 

Whether evidence shows unexpected results is a question of fact and the party asserting 
unexpected results has the burden of proving that the results are unexpected. In re Geisler, 1 16 
F.3d 1465, 1469-70, 43 USPQ2d 1362, 1364-5 (Fed. Cir. 1997). The Applicants have failed to 
meet their burden. 

While Applicants' show that each of the specific strains recited in the claims can change 
the rate of acidification by the starter culture, there is no evidence in the record that shows that 
other viable lactic acid microorganism capable of producing an EPS, as disclosed by Perry et al., 
Degeest et al. or Tallgren et al. would not also have this property. It is not clear if the ability to 
change the rate of acidification by the starter culture is a result of the specific strain or the type of 
bacterium, i.e. lactic acid bacteria capable of producing EPS. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELIZABETH GWARTNEY whose telephone number is 
(571)270-3874. The examiner can normally be reached on M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/ELIZABETH GWARTNEY/ 
Examiner, Art Unit 1781 



